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This may come as a shock, so it would be a good idea to be seated for this
revelation. Sometimes, elected officers do things that are really bad, really stupid, or
both. Of course, misbehavior by public officials is regrettable, but it’s nothing new.
Sadly, the concept is well enough established that it is expressly addressed in the Texas
Constitution. There, we find article 5, section 24, which provides:

County judges, county attorneys, clerks of the District and County Courts,
justices of the peace, constables, and other county officers, may be removed
by the Judges of the District Courts for incompetency, official misconduct,
habitual drunkenness, or other causes defined by law, upon the cause
therefore being set forth in writing and the finding of its truth by a jury.'

How this is to be carried out is not spelled out in certain terms by the Constitution.
Instead, article 15, section 7 requires the Legislature to “provide by law for the trial and
removal from office of all officers of this State ....”> While this provision by its own
terms applies to state officials, its scope has been judicially interpreted to include county
and municipal officers, as well.®> And it isn’t just misconduct while in office that
concerned the Constitution’s framers. Run-ins with the law before taking office, as well
as during a term of office, bear upon the ability to occupy elected office. In particular,
the Constitution prompts the Legislature to address the issue by stating:

Laws shall be made to exclude from office, serving on juries, and from the
right of suffrage, those who may have been or shall hereafter be convicted
of bribery, perjury, forgery, or other high crimes.”

“High crimes” within this provision now appear to mean felonies, as well as criminal
conduct which demonstrates the same type of moral corruption and dishonesty inherent in
the offenses that are explicitly named in its language.®

That people who do bad things probably shouldn’t be allowed to hold public office
seems plain enough. But what are those “bad things”? And what happens when someone
slips up in that manner? Since the Constitution at least initially addresses those issues,
the Legislature is not entirely free to speak to them as it sees fit.> Given the constitutional
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dimension of those questions, understanding the answers is a solid first step toward
staying out of trouble and, just as importantly, staying in office. But as alluded to above,
the Constitution itself is sketchy about what can get you into trouble and how the wheels
begin to turn once you find yourself there. So arming yourself with the appropriate
understanding has to begin with the statutes that address the subject.

There are several statutes that authorize removal from office when a public official
runs afoul of their requirements. Whatever the conduct or misconduct that a statute
applicable to a public official addresses, however, there are four basic removal
procedures with which you as a county official may need to be concerned.” Getting a
grip on each of those procedures is important, since each of them is specially tailored to
consider only certain types of acts or omissions. Thus, the act in question and the officer
involved will dictate which of the procedures will be appropriate in a given situation.
The schemes flow from chapter 66 of the Civil Practice and Remedies Code (entitled
“Quo Warranto”), chapter 87 of the Local Government Code (entitled “Removal of
County Officers from Office; Filling of Vacancies”) and article 5, section 1-a of the
Texas Constitution in tandem with the Code of Judicial Conduct.® Each serves a function
similar to, but distinct from, the others. Of them, quo warranto and civil removal are the
most common procedures and will be the focus of this discussion. To understand them, it
may be useful to discuss their basic purposes before examining each procedure in detail.

l. Quo Warranto

This type of proceeding is as ancient in origin as it is foreign-sounding. Quo
warranto is “an ancient common-law writ in the nature of a writ of right for the king
against a person who claimed or usurped any office, franchise, or liberty, to inquire by
what authority he supported his claim, in order to determine the right.”9 Such suits to
challenge a person’s right to hold a public office have been authorized by statute in Texas
since 1879.° While a quo warranto action may be brought at the instance of, and for the
benefit of, a private individual with a special interest, it is the State, acting to protect
itself and the public good, which is the real plaintiff in a quo warranto suit.* In plain
English, that means that someone who doesn’t like you may ask for a quo warranto suit
to be brought against you, but an official who is actually authorized to represent the State
of Texas will have to bring and pursue the case.*

The relevant purpose of a quo warranto proceeding is to challenge a person’s right
to hold a public office.”® In fact, it is the “exclusive remedy afforded to the public to
protect itself against the usurpation or unlawful occupancy of a public office by an illegal
occupant.”™ Likewise, quo warranto is the exclusive means to declare that an official is
no longer qualified to occupy his or her elected office.”® It also is the sole available
procedure to determine the issue of whether a public officer has forfeited or vacated his
or her office.!® What all this basically means is that quo warranto suits are properly
concerned with the legal qualifications for office; the question being whether you met all



of the qualifications to take office or whether you have done what is necessary to satisfy
any continuing qualification requirements while in office. Quo warranto is not a
procedure concerned with misbehavior while in office. That is the province of removal.

1. Removal

Doing bad or really stupid things while in office usually will not affect the
qualifications necessary to take or maintain that office, with the notable exception of
being convicted of a felony. Hence, a quo warranto suit generally will not be the proper
means to rid the office of a villain. That doesn’t mean county officers are bulletproof if
they make bad choices that don’t concern their qualifications. It simply makes a different
proceeding appropriate to deal with those choices if they are serious enough. For the
majority of cases involving county officers, that proceeding will be a removal suit. As
the Texas Supreme Court has explained the purpose of removal actions:

It reasonably appears from the constitutional and statutory provisions
authorizing [a removal] proceeding that the object is not to punish the
officer for his derelictions or for the violation of a criminal statute but to
protect the public in removing from office by speedy and adequate means
those who have been faithless or corrupt and have violated their trust."’

What do we take from this, then? Overall, it seems to be a pointed reminder to all
of us within Texas government that it is the public office and its integrity, not the welfare
of or consequences to the occupant, that are the primary focus here. Recall that removal
suits are — first and foremost — constitutional creations provided for in the judiciary
article, not in any “bill of rights.” They are intended for the benefit of society, rather than
for the involved individuals.'® At the same time, it cannot be forgotten that the stakes in
this kind of controversy are extremely high in a democracy. A removal suit seeks to
undo the results of an election for reasons usually unrelated to the election itself. For that
reason, the procedure cannot be invoked lightly. As one court has eloquently observed:

No division of our democracy, and no individual, be he judge or otherwise,
has any monopoly on the knowledge of the route society must take to reach
a better and more just way of life. When public officials manifestly violate
their duty, courts must have the courage to remove them or negate their
actions. But where in a discretionary decision, such as here, the most that
can be said is that perhaps poor judgment was used; for the courts to fly in
and substitute their judgment for that of elected officials would be to
undermine the very foundation of our political system."

These thoughts aren’t offered to give you a civics or philosophy lesson. They should,
instead, confirm for you that the circumstances giving rise to a removal suit are
extraordinarily grave and should be considered accordingly. In practice, a savvy



prosecutor will approach a removal question with the same or greater gravity as is
appropriate in deciding whether felony charges will be filed against someone.

Avrticle 5, section 24 of the Constitution, which is the authority for removal suits,
speaks in fairly generic terms. It provides precious little guidance about exactly when or
how a removal suit should proceed. That relative silence and the provision’s mention of
removal for “other causes defined by law” put the burden to fill in these gaps on the
shoulders of the Legislature.’® The Legislature responded by enacting what is now
chapter 87 of the Local Government Code.? Courts have recognized the Legislature’s
work in this area by describing the removal provisions presently codified in chapter 87 as
“enabling statutes” to carry forward the removal authority in article 5, section 24 of the
Constitution.??  Since chapter 87 is authorized by the Constitution and it prescribes a
method of procedure for removal of county officers, that method is deemed exclusive and
other methods of removal are not permitted.”®

The correct procedures for removal under ultimate authority of article 5, section
24 of the Constitution are spelled out in chapter 87 of the Local Government Code.?* As
such, they serve as something of a roadmap for how a removal suit will proceed. But
perhaps more importantly, careful study of those provisions can be a useful guide to the
kinds of situations where a prosecutor might decide to pursue removal.” Because the
same can be said of the quo warranto provisions, more in-depth analysis of each statutory
scheme is the next order of business in understanding when and how a suit to evict an
officeholder may arise and go forward.

I11.  Chapter 66, Civil Practice and Remedies Code: Kick ‘Em When They’re
Down

As touched upon above, quo warranto is authorized in chapter 66 of the Civil
Practice and Remedies Code. In its current form, quo warranto is available to determine
disputed questions about the proper person entitled to hold public office and exercise its
functions.”®

Among other circumstances, grounds exist for an action in the nature of quo warranto
under chapter 66 if:

» a person usurps, intrudes into, or unlawfully holds or executes a franchise or an
office:?’ or

» a public officer does an act or allows an act that by law causes a forfeiture of his
office.”®

What is meant by “usurps” is not clarified in chapter 66. Common usage of the term,
however, indicates that to usurp is to take possession of without legal claim or to seize
and hold in possession by force or without right.” Similarly, in legal terminology,



“usurpation” generally means the unlawful seizure and assumption of another’s position,
office or authority.*® By way of example, where an officer becomes disqualified to hold
his or her office, he or she becomes a usurper of the office and the cause of action for
ouster by quo warranto becomes appropriate. In this context, courts take the
qualifications for office quite seriously and literally. Whether a candidate is qualified for
office is determined as of the date of the election, and where there is a length of practice
or licensure requirement, a deficiency of even a few short days may not be disregarded by
a court as legally inconsequential.®* Another qualification — residency — generally is a
matter to be judicially decided in a quo warranto suit, not by a political party’s executive
committee.** Also, quo warranto is the proper remedy when a question arises about
whether a candidate for office who received the majority of votes in the general election
is eligible to be certified as winner of the election. It may apply on the back end of a
term, as well. Quo warranto is the proper remedy to oust a “holdover”® officer who fails
to qualify for a successive term of office, but refuses to vacate the office because of his or
her “holdover” status.* Similarly, a quo warranto suit against a “holdover” officer may
be maintained even if the officer resigns, since the “holdover” provision operates to keep
the officer in place until his or her successor is elected or appointed, qualifies and takes
office.®” Importantly, though, a “holdover” officer who does not refuse to leave office is
not considered to be a usurper.®® This can be significant if judgment is entered, since a
fine can be imposed on an officer for usurping, intruding into or unlawfully holding and
executing an office.®® That an officer may escape “usurper” status doesn’t necessarily
mean he or she gets a pass to stay put, though. Quo warranto is available when a public
officer forfeits or vacates his or her office.”” Those situations usually arise when an
officer fails to comply with a self-executing constitutional or statutory provision, such as
a residency or licensing requirement.**

But remember that a quo warranto suit is not a removal action. Claims that an
officer abused his or her office by unlawful acts will not support a judgment in a quo
warranto proceeding.*’ In other words, quo warranto is the correct method to test
whether an individual has the proper authority to hold an office, not to test the validity of
the individual’s actions once in office.®

Although it is a different remedy than removal, quo warranto is not entirely
divorced from its Local Government Code counterpart. Indeed, the Texas Supreme Court
has suggested that quo warranto may relate to removal suits as a subsequent enforcement
remedy. Specifically, an officer who has been removed through a chapter 87 proceeding,
but has not vacated the office, may be ousted by quo warranto. Under those
circumstances, a showing that the officer was lawfully removed under chapter 87 will be
an element of the quo warranto action to show that the officer was usurping or unlawfully
occupying the office.*

Not just anyone can file a quo warranto suit. Chapter 66 makes quite clear who is
authorized to do so. If grounds for quo warranto exist, the suit may be brought by the



attorney general or the county or district attorney of the “proper county.”® It is true that
the attorney general or the local prosecutor may file the suit at the request of an
individual, as well as on his or her own motion.*® Either way, however, only the attorney
general 4c;r a county or district attorney is authorized to file and litigate a quo warranto
lawsuit.

Where grounds exist and the appropriate lawyer decides to file suit, the initial step
is to file a petition in the district court of the “proper county” seeking leave to file an
information in the nature of quo warranto.”® The “proper county” is determined by
Texas’ general venue statute,”® meaning that the “proper county” most often will either be
the county in which all or a substantial part of the events or omissions giving rise to the
claim occurred or the county of the defendant’s residence at the time the cause of action
accrued.” The petition must state that the information is sought in the name of the State
of Texas, and it may — but does not have to — be filed at the request of an individual
relator.>® Unlike removal suits, there is no requirement that a petition in quo warranto be
sworn to or verified.>> As in removal suits, the district court has some discretion to deny
leave to file the information, which can effectively end the litigation.”® Where no appeal
of a decision to deny leave in a removal action is available, however, denial of leave to
file an information in the nature of quo warranto is reviewable on appeal.>* On appeal,
the reviewing court will take as true the allegations of the petition and information for
purposes of determining whether probable grounds for the proceeding exist.*

On the other hand, if the trial court grants leave to file the information, citation
and service upon the defendant proceed as in any other civil case.” In fact, the entire
proceeding from service forward is the same as in a more orthodox civil suit.>” Why is
that relevant? Aside from the involvement of lawyers, it also means that there will be
discovery. It isn’t unheard of for information to come out in discovery that one or more
of the parties would rather not see become a part of a public record. That’s something to
think about if you’re unfortunate enough to find yourself mired in one of these suits and
the issue of settlement comes up. In any event, when the case is ripe for judgment or
disposition, another difference between a quo warranto action and a removal suit
becomes relevant. Recall that a removal suit is addressed in the Constitution, and the
constitutional provision specifically requires a trial by jury.”® By contrast, there is no
explicit requirement in the constitution or chapter 66 that a quo warranto action must be
heard by a jury.® Thus, while a jury trial may be demanded by the defendant as in any
other civil case,” a jury may be waived voluntarily or by failure to make a jury demand.®
In that instance, the case will be tried by the judge.

If the defendant is “found guilty as charged,” the court must enter judgment
removing the person from office and awarding costs of the action to the relator.®
Further, as mentioned earlier, the court may fine the defendant for usurping, intruding
into or unlawfully holding and executing the office.®® Whether to impose a fine, and the
amount of the fine, are matters left to the discretion of the trial court.** Thus, a court has



upheld a fine of $2,500 apparently based on the inconvenience caused by the defendant’s
refusal to vacate the office at issue.”® On the other hand, a simple forfeiture of office,
without additional execution of the office’s authority, will not support issuance of a
fine.®® Courts interpret the statutory remedies in a quo warranto suit as being exclusive.®’
With that said, however, the rule doesn’t seem to be entirely ironclad. The court may
grant other and different relief than what is requested by the State.®® Similarly, it has
long been the law that, in a quo warranto judgment, the court may enter any order
necessary to give effect to the general judgment.”® As a result, courts have affirmed
judgments that not only ousted the defendant officer, but also declared the office at issue
to be vacant.”

One last procedural issue should be considered. If a quo warranto judgment is
going to be challenged on appeal, the challenger had best be ready to move quickly.
Appeal of a quo warranto judgment is accelerated.”” Consequently, a notice of appeal
must be filed within 20 days after the judgment is signed.”? And while a motion for new
trial may be granted by the trial court within 50 days after the judgment is signed, the
new trial motion will not extend the deadline to file a notice of appeal.”

IV. Chapter 87, Local Government Code: Kick ‘Em When They’re Up

Consistent with the Constitution, elected officials who have been “faithless and
corrupt” may be kicked out of office under the provisions of chapter 87 of the Local
Government Code. Those who may be removed under chapter 87 include the following
officers:

District attorney;

County attorney;

County judge;

County commissioner;

County clerk;

District clerk;

District and county clerk;
County treasurer,

Sheriff;

County surveyor;

County tax assessor-collector;
Constable;

Inspector of hides and animals;
Justice of the Peace; and

any ott;fr county officer whose office is created under the constitution or laws of
Texas.
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Although county auditors are not included in this list, they are not immune from removal.
The official who pursues the ouster simply changes. In particular, if a “due
investigation” by the district judge(s) who appointed the auditor results in proof that the
auditor has committed official misconduct or is incompetent to faithfully discharge the
duties of office, the auditor may be removed.” And there is another possibility that
should be considered. The listing of officers subject to chapter 87 removal contains a
“dragnet” provision sweeping in “any other county officer who office is created under the
... laws of Texas.””® Of course, the office of county auditor is created under the Local
Government Code.”” At the same time, the Local Government Code chapter concerning
auditors arguably contemplates the possibility that a conventional removal suit might be
brought against an auditor. Specifically, it provides — within its requirement of
continuing education — that “[f]or purposes of removal for incompetency under another
law, ‘incompetency’ in the case of a county auditor includes the failure to complete the
courses in accordance with this section.””

Chapter 87 actually encompasses two methods of removal. One is by conviction of
an officer for certain offenses.”” That prospect is discussed more fully below. The other
means of removal is by a civil lawsuit for removal. Under the civil scheme for removal,
a county officer may only be removed for one of the enumerated grounds after trial by
jury.® In a civil action, county, district and precinct officers may be removed for:

» incompetency;
» official misconduct; or
> intoxication on or off duty caused by drinking an alcoholic beverage.®

Failure of an officer to execute a required bond in the time prescribed by law, or to give a
new bond or additional security if required by law to do so, also may support removal.*
For those who enjoy an occasional (or more than occasional) adult beverage, an unusual
defense to removal is available. That is, if a licensed Texas physician prescribed drinking
the alcoholic beverage at issue, it is a defense to removal from office.®* Some things
from school days, such as doctor’s notes as an excuse, follow us all the way to our
professional lives. In any case, the much more common grounds for removal are official
misconduct and incompetency. Hence, those grounds will be the primary focus here.

A. Official Misconduct

While there may be a close relationship between “removal official misconduct”
and “criminal official misconduct,” the two concepts are not one and the same.®* Among
other differences, the main one is that “criminal official misconduct” applies to all public
servants, not just elected officials.* In a civil removal suit, “official misconduct” means:

intentional, unlawful behavior relating to official duties by an officer
entrusted with the administration of justice or the execution of the law. The



term includes an intentional or corrupt failure, refusal, or neglect of an
officer to perform a duty imposed on the officer by law.®

Under this definition of “official misconduct,” an elected officer or county auditor® can
only be removed for official misconduct if he or she violates a specific statutory duty that
amounts to unlawful conduct.®® Certain conflict of interest statutes provide that a
violation of their provisions is official misconduct.® Overall, however, the term
generally will include a violation of a criminal law, at least as far as it relates to the duties
of office.® For example, official misconduct is made out where a law enforcement
officer such as a sheriff or constable attempts to coerce a present or prospective witness
in an official to testify falsely or withhold testimony or other information.”* Jailing
someone without charges or colorable argument that the individual violated the law,
which would constitute false imprisonment, or keeping an individual in jail until he or
she pleads guilty, and jailing anyone who arrives to post bail for him or her, similarly
constitute official misconduct.®> Willfully using county vehicles and fuel for private
benefit constitutes misapplication or misappropriation, even though the same activity
accomplishes legitimate public functions, and therefore stands as official misconduct.”

Criminal violations aren’t the only breed of official misconduct, though.
Commissioners may commit official misconduct by setting a tax rate that they know is
wholly insufficient to operate the county.®® For judges, an official misconduct claim is
supportable where a judge issues arrest warrants without a complaint, assesses
impermissible fees, or issues an arrest warrant where the underlying affidavit is unsigned
and fails to state facts demonstrating probable cause.”® Presenting false reimbursement
claims, collecting illegal fees® and having recurring shortfalls in money for which an
officer is responsible” also constitute arguable official misconduct. By contrast,
however, failure to satisfy the constitutional residency requirement is not properly
addressed by removal; instead, it is correctly the subject of a quo warranto action.*®

The fact that other officials may have acted similarly, but were not removed, is not
a valid defense. A court directly addressing that argument flatly said that it is nothing
more than “two wrongs make right,” and as such it lacks merit.** Nor is an argument that
co-conspirators have yet to be held accountable likely to be particularly successful. A
removal suit may properly be maintained against any member of a conspiracy to commit
acts that fall within the definition of official misconduct, even if others are not sued
successfully.’® And if more than one act of official misconduct is charged, a true finding
with respect to any one of them is sufficient to support a judgment of removal.'®*
Blaming one’s subordinates is no more effective. An official’s ability to delegate
responsibility to others or rely on others for the performance of their duties does not
relieve the official from his or her responsibility to supervise and control at least in a
general way and in a reasonably efficient manner all affairs of his or her office.!®* Maybe
the most important false defense to be aware of is that of good faith. In a removal action,



the relevant inquiry is whether the elected official intentionally and knowingly engaged
in conduct which constituted a violation of law, not whether he acted in good faith.*®

B. Incompetency

Unlike official misconduct, no showing of a statutory violation is required to
sustain a claim of incompetency.’® In the removal statute, “incompetency” doesn’t
necessarily carry the same meaning as it does in common usage. It does not mean that an
officer lacks ability and intelligence sufficient to perform his or her official duties of
office.!®® Instead, “incompetency” for removal purposes means gross ignorance of
official duties, gross carelessness in the discharge of official duties or unfitness or
inability to promptly and properly discharge official duties because of a serious physical
or mental defect which did not exist at the time of the officer’s election.’®® To be sure, a
finding of incompetency requires more than a mere error in judgment.’®’ But it is not
enough to assert that the error was one made in good faith. “[A]n act may clearly be
done honestly and in good faith, but still be grossly careless ....”*%

Incompetency sometimes is viewed essentially as a “catch-all” for conduct that is
seen as worthy of formal condemnation, but which may be an uncertain basis of support
for a finding of official misconduct. For example, a recent case involved a county
commissioner’s use of county funds to refurbish his personal spray rig, which he
informally discussed donating to the county during a subsequent private discussion with
another commissioner.*® The court found such evidence sufficient to support a finding
of either “gross ignorance of official duties” or “gross carelessness in the discharge of
those duties,” thereby eliminating the need to review whether the evidence was adequate
to support a finding of official misconduct.*® Similarly, a sheriff’s mishandling of title
paperwork relating to sales of vehicles held by the sheriff’s department was found
sufficient to support a finding of incompetency.™™* Likewise, in addition to finding that
the conduct constituted official misconduct, the court in Stern v. State ex rel. Ansel
concluded that a district attorney’s release of grand jury testimony transcripts to the
public was grossly careless, such that the judgment could be supported on an
incompetency theory.**? The fact that the district attorney also repeatedly subpoenaed an
exotic dancer to appear before the grand jury despite having knowledge that she would
invoke her Fifth Amendment privilege against self-incrimination, then asked her
questions of a “highly personal and embarrassing nature”, further shored up the evidence
of gross carelessness, in the court’s view.™

Certain failures are statutorily established as constituting ‘“incompetency.”
Primarily, these statutes focus upon failure to complete required training. For instance,
incompetency includes a justice of the peace’s failure to successfully complete an 80-
hour course on performance of the justice’s duties within the first year of office or a 20-
hour course on that subject each following year."** County commissioners also generally
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are required to complete at least 16 hours of training in their duties each year to avoid the
incompetency tag."™> The concept of incompetency includes a county treasurer who fails
to complete an introductory course on the duties of that office during the first year of
office or 20 hours of continuing education on those duties each year after the first year in
office.'*® Incompetency includes a county auditor’s failure to complete during each term
of office at least 40 classroom hours of coursework on the duties of office.*’” Sheriffs
must complete a 40-hour course on law enforcement not more than four years after taking
office or fall within the incompetency trap."*® In the same vein, an elected law
enforcement officer — specifically a sheriff — who fails to obtain a license from the
Texas Commission on Law Enforcement Standards and Education not later than the
second anniversary of the date the officer takes office is incompetent and subject to
removal.™® A final significant potential for a finding of incompetency has been
suggested by the attorney general. Though there is no direct statutory basis for the
conclusion, the attorney general has opined that an officer’s personnel policies may
evidence incompetency, particularly if those policies clearly fail to serve the ends of
ultimate performance of the officer’s legal duties.'®

C. Procedure in Removal Suits

Another important aspect of removal to bear in mind is its time sensitivity. An act
that occurred prior to the officer’s election to office may not be used as the basis for a
removal suit.*** This concept is sometimes referred to by courts as the “forgiveness
doctrine.”** In the past, this rule was extended in all removal contexts and even to acts
committed by an officer during a previous term of office before re-election.’?® That is not
completely so anymore. The Texas Supreme Court has overruled its previous view that
the “forgiveness doctrine” applied to prohibit removal based on a criminal conviction
occurring before an officer’s election. Instead, the court held that the statutory bar to
removal for conduct pre-dating an officer’s election applies only to civil removal suits
and not to removal based on criminal prosecution.**

1. Representation of State, Filing and Service

If grounds for removal exist, a chapter 87 proceeding is commenced by filing a
written petition for removal in the district court of the county in which the officer resides,
unless the officer is a district attorney. Where the defendant is a district attorney, the suit
may be filed in the county in which the district attorney resides or the county where the
alleged ground for removal occurred if that county is within the prosecutor’s district.'?®
The petition may be filed by any person who has resided in the county for at least six
months and who is not presently under indictment.'” At least one of the persons filing
the petition must swear to it."”’ Swearing to the petition is no mere formality; it is a
jurisdictional requirement to the suit going forward.'”® However, defects in the
verification may be cured by amendment of the petition without the need for dismissing
and re-filing the suit.'*
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The petition must set forth the grounds for removal in plain and intelligible
language, including specification of the time and place of each act alleged as a ground for
removal with as much certainty as the nature of the case permits.'*® Based on a
requirement of the Government Code, the petition probably will include a request that the
judge of the court in which the suit is filed seek assignment of an out-of-county judge to
dispose of the case.'®

While a removal suit may initially be filed by a private party, maintaining the suit
requires the participation of either the district or county attorney for the county in which
the action is pending.®® As a general matter, the county attorney is the first-line
representative of the state.*** If the county attorney is the defendant, though, the district
attorney represents the state.'®®  Where no district attorney is available, the
commissioners court of the county of suit must select the county attorney of an adjoining
county, who then represents the state.*®

After the petition is filed, an application must be filed seeking an order requiring
issuance and service of citation.** The trial court judge has discretion to refuse to order
citation, in which case the suit is dismissed with costs charged to the party who filed the
suit.*® No appeal may be taken from that decision.’*® On the other hand, if the judge
grants the order, the clerk must issue citation along with a certified copy of the petition.***
In that instance, the judge must require the person filing the petition to post security for
costs as in other civil cases.**® Note, however, that if the person filing the petition is the
county or district attorney, security for costs should not be required since the attorney
brings the action in his or her capacity as the attorney for the state, which is exempt from
any requirement of a cost bond.*** The order must include a deadline for the defendant to
file an answer, which date must be at least five days after citation is served.#?

2. Suspension

The real hardship of a removal suit for the defendant can begin almost as soon as
the order for issuance and service of citation is entered. Any time after the order for
citation is issued, the judge may suspend the officer and appoint another person to
perform the duties of office."*® Suspension cannot take effect until the person appointed
to serve during the suspension executes a bond with at least two sureties. Conditions and
the amount of the bond are determined by the judge.'* While a hearing probably is the
preferred method of determining suspension, chapter 87 of the Local Government Code
does not explicitly guarantee any hearing prior to suspension.’* In any event, if the
suspended officer wins at trial, the county must pay the officer from its general fund an
amount equal to the compensation received by the temporary appointee.™*® While this
may seem benevolent to the defendant officer, it actually suggests fairly convincingly
that a chapter 87 suspension is without pay.**” Simply put, if the officer is drawing a
salary during suspension, what is the point of an after-the-fact payment of the substitute
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officer’s salary? In something of a double whammy, a chapter 87 suspension remains in
effect during appeal of a removal judgment, regardless of whether the officer files a bond
to delay execution of the judgment (referred to as a “supersedeas bond”).**®

3. Trial and Judgment

Removal suits are to be conducted, to the extent possible, in accordance with the
Texas Rules of Civil Procedure and practice applicable to civil cases in general.**® Thus,
a removal defendant can anticipate being served with discovery which has potential to
reveal unflattering information to the State’s lawyers and, potentially, to the whole world
if the information is placed into the public domain of the court’s records or introduced at
trial. Although the potential embarrassment associated with disclosure of unflattering
facts may be outweighed by the traumatic prospect of losing one’s job, it is important to
remember that the officer’s reputation hangs in the balance in a removal scenario. To be
candid, severe damage to the officer’s name and standing often is done when the suit is
filed or made public, regardless of the ultimate outcome. Consequently, whether to
compound that damage through release of unpleasant information in the course of the
proceedings is a significant factor to consider in deciding whether and how to defend the
lawsuit.

If removal is to be the final result of the action, it must be reached through a jury
trial.™®® Often, the State will demand a jury in its petition as provided by the constitution
and chapter 87. Nonetheless, if the officer wants to avail himself or herself of that right,
caution dictates consideration of the general rule that failure to make a timely jury
demand results in waiver of the right to a jury.*>* Moreover, since the right to trial by
jury in a removal suit is not a jurisdictional issue, the failure to object in the trial court to
entry of judgment without a jury (for example, by summary judgment) waives the ability

to appeal on that basis.**

As noted above, the case is required to be conducted as much like other civil cases
as is possible.™®® For that reason, the defendant officer may be called to testify even if it
is anticipated that he or she will invoke the right against self-incrimination and refuse to
answer questions. In a removal suit, the right against self-incrimination may not be
asserted as a blanket immunity from testifying; instead it is properly asserted on a
question-by-question basis in response to each specific question asked.’® There is
another, related dilemma presented to an officer defending against a removal suit where
the conduct in question may also give rise to criminal charges. No question of double
jeopardy is involved in a chapter 87 civil proceeding, so the officer may be prosecuted
criminally on the same charges either before or after the removal suit.™ Nor is the State
required to shoulder the heavy burden of proof applicable in criminal cases. Because the
suit is civil, the standard of proof to sustain a removal judgment is preponderance of the
evidence rather than “beyond a reasonable doubt.”*°

13



After trial, either party may appeal a removal judgment.™" While appeal of a

removal judgment is not accelerated, it is to be given “precedence over the ordinary
business of the court of appeals” and it “shall be decided with all convenient dispatch.”
Consistent with this approach, the appellate mandate must issue within five days after the
court renders judgment unless the trial court judgment was set aside or a supersedeas
bond has been filed.*®

V. Criminal Conviction as Removal: Jobless in the Jailhouse

If one of the officers subject to chapter 87 is convicted by a jury of any felony or
any misdemeanor involving official misconduct, the conviction operates as an immediate
removal from office.™®® Though a jury trial is a matter of right for a defendant officer,
that right may be waived by pleading guilty.*® Thus, a judgment of conviction resulting
from a guilty plea may validly operate to remove an officer.'® Where an official
misconduct conviction occurs, the convicting court must order in the judgment that the
officer be removed.’® Removal is required even if probation is granted.’® In a case of
removal by conviction, the requirement of a judgment is no procedural technicality.
Unless there is a written judgment, there is no “conviction” for removal purposes.164
Appeal of the conviction supersedes the removal order, but the trial court judge may
suspend the officer pending appeal if the court finds that the public interest requires
suspension.*®

The more elusive question is what, exactly, constitutes an offense “involving
official misconduct.” The Code of Criminal Procedure defines “official misconduct” as
“an offense that is an intentional or knowing violation of a law committed by a public
servant while acting in an official capacity as a public servant.”*®® Prior to enactment of
that provision, the Court of Criminal Appeals noted that “in a given situation there may
be a close relationship between ‘removal official misconduct’ and ‘criminal official
misconduct.””**’ If the Code of Criminal Procedure definition applies, its reach is broad;
it sweeps into its reach an official’s conduct committed while acting in an official
capacity as a public servant, and is not limited to offenses that are willful and related to
the duties of office.'®® How useful the definition may be for removal purposes certainly
is not free from doubt, though, since the provision itself limits its application by stating
the definition applies “[i]n this code”.®® Thus, the provision appears intended to define a
district court’s statutory jurisdiction over a misdemeanor involving “official misconduct,”
rather tlk;gn serving as a source of definition for Local Government Code section
87.031.

Unfortunately, very few statutes provide simple answers by expressly stating that
violations of their provisions constitute official misconduct.'™  Certainly, the
Constitution itself provides some indication by declaring that commission of bribery,
perjury or forgery renders a person ineligible to hold public office.!”> And it shouldn’t be
forgotten that conviction of any felony operates to remove an officer, regardless of
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whether the conviction occurs before or after the officer’s election.'” Beyond that,
however, the water gets a good bit murkier. Yet, some guidance is available.

The Texas Court of Criminal Appeals’ apparently accepts that a violation of
section 39.02 of the Penal Code, entitled “Abuse of Official Capacity,” constitutes
official misconduct so that a conviction under that provision operates as a removal from
office.'™ That offense is committed by a public servant'’ if, with intent to obtain a
benefit or with intent to harm or defraud another, the officer intentionally or knowingly:

» violates a law relating to the public servant’s office or employment; or

» misuses government property, services, personnel, or any other thing of value
belonging to the government that has come into the public servant’s custody or
possession by virtue of the public servant’s office or employment.*’®

For purposes of this provision, “misuse” is defined as dealing with property contrary to:
an agreement under which the public servant holds the property; a contract of
employment or oath of office of a public servant; a law, including provisions of the
General Appropriations Act relating to government property, that prescribes the manner
of custody or disposition of the property; or a limited purpose for which the property is
delivered or received.”” The term “law relating to a public servant’s office or
employment” also is specifically defined concerning the context of this crime. It means a
law that specifically applies to a person acting in the capacity of a public servant and that
directly or indirectly imposes a duty on the public servant or governs the conduct of the
public servant.'”® A broad scope is read into the statute. Consequently, the required
intent to benefit may extend to other individuals besides the officer.!”® At the same time,
the required intent to benefit and to misuse government property, services, personnel or
other thing of value can arise at the outset, during the course of or after misusing the
pertinent item of value."® Moreover, the fact that a governmental purpose was served in
addition to the private benefit will not insulate the defendant, at least if the private benefit
results in government expenditure exceeding the amount related to the purely public

purpose.'®!

Beyond that provision, it should be remembered that the state’s highest criminal
court recognizes a “close relationship” may exist between “removal official misconduct”
and “criminal official misconduct.”'® Based on this interpretation, a prudent county
officer who is entrusted with the administration of justice or execution of the law should
anticipate that any criminal offense with an intent element that relates to the officer’s
duties, or would involve an intentional or corrupt failure, refusal or neglect of the officer
to perform a duty imposed by law, may constitute official misconduct such that a
conviction of the offense will result in removal.'® The critical issue in this context is
whether the penal statute relates to the officer’s duties. If it does, the probability that a
crime under that provision will be considered “official misconduct” increases
substantially.'®*
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VI. Other Problem Areas

Quo warranto under chapter 66 of the Civil Practice and Remedies Code and
removal under chapter 87 of the Local Government Code are probably the most
prominent of the laws that implicate loss of employment as an elected official. But
they’re certainly not the only ones that can cause discomfort, anxiety or even
unemployment. While the potential for running into trouble by doing something that
might be seen as unethical is much too broad to be covered in anything less than a multi-
volume treatise, some of the statutory minefields county officers must avoid or navigate
seem to present recurring difficulties. They are examined here.

A. Nepotism: Don’t Pick Employees from the Family Tree

Chapter 573 of the Government Code defines “public official” to include an
officer of a district, county, precinct or other political subdivision of the State, an officer
or member of a board of a district, county or other political subdivision of the state or a
judge of a court created by or under a Texas statute.'®® Just about any imaginable officer
within county government fits somewhere in this broad description. That means the
whole array of district, county and precinct officers are subject to the Government Code’s
regulation of nepotism.

Understanding nepotism requires a familiarity with certain terms of art in chapter
573. Of course, the generic idea of nepotism isn’t that hard to comprehend. An official
shouldn’t use a position of authority to hire a family member, directly or indirectly. But
the statute uses certain terms to describe the boundaries of that prohibition. Regrettably,
the statutory definition of those terms is a bit complicated. The key concepts in the
nepotism statute are “consanguinity” and “affinity,” along with the degree of relationship
under each. The concepts are important because the nepotism law limits its application to
relationships within the third degree of consanguinity or within the second degree of
affinity.'®

1. Consanguinity

Two individuals are related to each other by consanguinity if one is a descendant
of the other or they share a common ancestor.'®’ In other words, consanguinity is relation
by blood. One notable exception to the simple explanation is adopted children. An
adopted child is considered to be a child of the adoptive parent for nepotism purposes.*®
Computing the degree of relation by consanguinity can be mind-numbingly confusing.
At first glance, it may seem simple enough: the degree of relationship by consanguinity
between an individual and the individual’s descendant is determined by the number of
generations that separate them.™® Thus, a parent and child are related in the first degree,
a grandparent and grandchild in the second degree, a great-grandparent and great-
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grandchild in the third degree and so on.*® Confusion creeps into the mix when two
individuals are related by blood, but neither is a descendant of the other. In that case, the
degree of relation is calculated by adding:

» the number of generations between the individual and the nearest common
ancestor of the individual and the individual’s relative; and

» the number of generations between the relative and the nearest common
ancestor.***

If you do the math, you discover that this calculation scheme doesn’t exactly square with
common notions of relation. For example, a person’s “first” cousin would be the child of
the person’s aunt or uncle. But using the statutory calculation method, a person’s first
cousin is related to the person in the fourth degree. That’s so because the nearest
common ancestor between the person and the first cousin would be the grandparents.
There are two generations between the person and the person’s grandparents, as well as
two degrees between the first cousin and the grandparents.’® Add those generations
together and you get four, which is the degree of relation for nepotism purposes.'®?
Fortunately, the statute provides a listing of the first three degrees of relation. As
described by the statute, an individual’s relatives within the third degree of consanguinity
are the individual’s:

» parent or child (relatives in the first degree);

» brother, sister, grandparent or grandchild (relatives in the second degree); and

» great-grandparent, great-grandchild, aunt who is a sister of a parent of the
individual, uncle who is a brother of a parent of the individual, nephew who is a
child of a brother or sister of the individual, or niece who is a child of a brother or
sister of the individual (relatives in the third degree).'®

2. Affinity
Relation by affinity exists if two individuals:

» are married to each other; or
» the spouse of one of the individuals is related by consanguinity to the other
individual "

Thus, in everyday language, affinity is relation by marriage or the commonly-understood
relation of “in-laws.” As one might guess, relation by affinity — as created by a
marriage — ends upon divorce or death of a spouse.’®® But an important exception exists
here, too. If a child of the marriage is living, the marriage is considered to continue for
affinity purposes as long as the child of the marriage lives.®®” Computing degrees of
affinity is fairly straightforward, at least initially. A husband and wife are related in the
first degree of affinity."®® After that, the degree of relationship is the same as the degree
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of underlying relationship by consanguinity.*® So, if two individuals are related to each
other in the second degree of consanguinity, the spouse of one of the individuals also is
related to the other individual in the second degree by affinity.?® From this, we may
reason that individuals within the second degree of affinity include:

» the parent or child (e.g., a stepchild) of a spouse (relatives in the first degree by
affinity);

» the brother, sister, grandparent or grandchild of a spouse (relatives in the second
degree by affinity);

» the spouse of an individual’s parent (e.g., a stepparent) or child (relatives in the
first degree by affinity); and

» the spouse of an individual’s brother, sister, grandparent (e.g., step-grandparent) or
grandchild (relatives in the second degree by affinity).?"

3. Impact of Relation by Consanguinity or Affinity

So why does all this genealogical gymnastic work matter? The answer is that
employment decisions about people within the third degree of consanguinity or the
second degree of affinity to an elected officer have to be viewed through the lens of the
statutory nepotism prohibition. That states:

A public official may not appoint, confirm the appointment of, or vote for
the appointment or confirmation of the appointment of an individual to a
position that is to be directly or indirectly compensated from public funds
or fees of office if:

(1) the individual is related to the public official within [the third degree
of consanguinity or the second degree of affinity]; or

(2) the public official holds the appointment or confirmation authority as
a member of a state or local board, the legislature, or a court and the
individual is related to another member of that board, legislature or
court within gthe third degree of consanguinity or the second degree
of affinity].?

Similarly, a candidate for office is prohibited from acting to influence an employee of the
office to which the candidate seeks election or an employee or another officer of the
governmental body to which the candidate seeks election, if the position sought is an
office on a multi-member governmental body, regarding the employment of another
individual related to the candidate within the third degree of consanguinity or the second
degree of affinity.?® Action concerning a specific employee or prospective employee is
required to implicate this provision. The prohibition does not apply to a candidate’s
actions taken regarding a legitimate class or category of employees or prospective
employees.”® The nepotism prohibition also extends to “trading™; that is, appointing,
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confirming the appointment or voting to appoint or confirm the appointment of another
public official’s relative within the prohibited degrees of relation in consideration for the
other public official doing the same for the first public official.?® Delegating hiring
authority to an employee in a particular case will not avoid these prohibitions.?*

There is an exception to the main nepotism prohibition that periodically presents
itself. If a relative within the degrees covered by the nepotism law is employed in a
position immediately before the election or appointment of the public official to whom
the person is related and that prior employment is continuous for at least 30 days (if the
public official is appointed), six months (if the public official is elected at an election
other than the general election for state and county officers) or one year (if the public
official is elected at the general election for state and county officers), the prohibition
under section 573.041 does not apply.””” Where a relative remains employed under this
exception, the public official to whom the employee is related may not participate in any
deliberation or voting on the appointment, reappointment, confirmation of the
appointment or reappointment, employment, reemployment, change in status,
compensation or dismissal of the individual unless the decision will apply to a legitimate
class or category of employees.*®

The Legislature is serious about this subject. A public officer who violates the
nepotism prohibitions or fails to strictly comply with the requirements of the continuous
employment exception “shall be removed from the individual’s position.”°
Furthermore, violation of the nepotism prohibitions, the abstention requirements of the
continuous employment exception or the prohibition against paying compensation to an
employee whose employment violates the nepotism prohibitions®® is an offense
involving official misconduct.?! In addition to removal upon conviction, the officer may
be punished by a fine of not less than $100 or more than $1,000.%*?

B. Conflict of Interest: Dipping into More than One Cookie Jar

Another area of constraint that should be considered in county government is any
direct or collateral interests the commissioners have in the subject of commissioners court
action. Given that whoever performs the duties of the county clerk is the clerk of the
commissioners court,?** the matter may be of some relevance to that person. So it may be
useful to be at least sort of familiar with the need the requirements commissioners need to
fulfill, including filing requirements.”** The topic receives scrutiny under three separate
chapters of the Local Government Code.

1. Chapters 81 and 171

Initially, section 81.002 of the Local Government Code provides, in pertinent part:
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Before undertaking the duties of the county judge or a county
commissioner, a person must take the official oath and swear in writing that
the person will not be interested, directly or indirectly, in a contract with or
claim against the county except:

(1) a contract or claim expressly authorized by law; or

(2) a warrant issued to the judge or commissioner as a fee of
office.™

As the attorney general sees it, section 81.002 creates a strict rule against conflicts of
interest, but it has been partially repealed by chapter 171 of the Local Government
Code.?® Chapter 171 addresses the question of conflict of interest by stating that a
county judge or county commissioner who has a substantial interest in a business entity
or in real property must file an affidavit stating the nature and extent of his or her interest
and abstain from voting or participating in any matter affecting the judge’s or
commissioner’s interest.”*’ If any budget item is specifically dedicated to a contract with
a business entity in which a commissioner or the county judge has a substantial interest,
the commissioners court must take a separate vote on that item.”*® So long as the contract
item is voted upon separately, the interested commissioner or judge may vote on the final
budget.?® Similarly, if a majority of the other members of the commissioners court are
required to and do file affidavits disclosing similar interests, the commissioner or judge is
not required to abstain from further participation in the matter requiring the affidavit.”®

The filing and abstention requirements are triggered if, in the case of a substantial
interest in a business entity, the proposed action will have a special economic effect on
the business entity that is distinguishable from the effect on the public.”** Likewise, the
interested commissioner or judge must file the affidavit and abstain from voting or
participating if his or her interest in real property will be the reasonably foreseeable
recipient of a special economic effect on the value of the property.??? In the case of a
business entity, a commissioner has a “substantial interest in a business entity” if the
commissioner or anyone related within the first degree by consanguinity or affinity to the
official:

(1) ... owns 10 percent or more of the voting stock or shares of the business
entity or owns either 10 percent or more or $15,000 or more of the fair
market value of the business entity; or

(2) ... received [funds] ... from the business entity [totaling more than] 10
percent of the person’s gross income for the previous year.

The relatives contemplated by this statute include the parent, child, parent’s or child’s
spouse, spouse and spouse’s parent or child with regard to the commissioner or judge.??*
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A commissioner or judge, or relative of the commissioner or judge as described above,
has a substantial interest in real property if the interest is an equitable or legal ownership
with a fair market value of $2,500 or more.?®

Failure to abide by the restrictions of the chapter 171 does not void the action of
the commissioners court unless the measure at issue would not have passed without the
vote of the person who violated chapter 171.°® Enforcement instead focuses upon
punishing the particular offender. Specifically, a commissioner or county judge who
knowingly violates section 171.004, acts as a surety for a business entity that has work,
business or a contract with the county or acts as a surety on any official bond required of
an officer of the county commits a class A misdemeanor.??” A red flag should go up here.
Since an offense under chapter 171 pretty clearly relates to the commissioner’s or the
judge’s duties of office, it may be seen to constitute “official misconduct” which could
subject the commissioner or judge to removal upon conviction.**®

2. Chapter 176

Perhaps no bigger headache for officers of county government has emerged from
the Legislature in recent years than chapter 176 of the Local Government Code. Chapter
176 applies certain disclosure requirements to a “local government officer.” That term
means a member of the governing body of a local governmental entity or a director,
administrator, president or other person designated as the executive officer of a local
governmental entity.?® A “local governmental entity” includes a county, but may also be
any other political subdivision of the State, including a local government corporation,
board, commission, district or authority to which a member is appointed by the
commissioners court of a county.”*

To try and simply the matter to the extent possible, this discussion will focus on
counties and commissioners courts. It should be remembered, though, that other
governmental entities are included within chapter 176’s requirements. In substance,
chapter 176 requires a commissioners court member to file a conflicts disclosure
statement regarding any person or agent of that person who seeks to contract for the sale
or purchase of property, goods or services with the county if:

» the person has contracted with the county or the county is considering doing
business with the person; and

» the person has an employment or other business relationship with the
commissioners court member or a family member of the officer that results in the
officer or family member receiving taxable income; or

» has given to the commissioners court member or a family member of the officer
one or more gifts, other than food, lodging, transportation or entertainment
accepted as a guest, that have an aggregate value of more than $250 within the 12-
month period before the date the officer becomes aware that a contract between
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the county and the person has been executed or the county considers doing
business with the person.?*

Again, the family members contemplated here include a parent, child, parent’s or child’s
spouse, spouse and spouse’s parent or child of a commissioners court member.”** The
term “business relationship” means “a connection between two or more parties based on
commercial activity of one of the parties.””® If the business relationship results in receipt
of taxable income, other than investment income — which includes funds generated by a
personal or business checking or savings account, share draft or share account or other
similar account, a personal or business investment or a personal or business loan — then
a conflicts disclosure statement must be filed.?** A cautious approach is appropriate in
light of the statute’s specific reliance on the concept of receiving taxable income from the
person at issue. Thus, the relevant business relationship could include, for example,
employment or a consulting contract.

Upon becoming aware of the facts triggering the requirement to file the conflicts
disclosure statement, the commissioners court member has until 5 p.m. on the seventh
business day after gaining that knowledge to file the statement with the records
administrator of the county.”®*® The statute requires the Texas Ethics Commission to
generate the form of the disclosure statement,*® and that form may be found on the
commission’s website, at http://www.ethics.state.tx.us/whatsnew/conflict_forms.htm.
The form requires:

» disclosure of the employment or business relationship, including the nature and
extent of the relationship; and

> disclosure of gifts received by the commissioners court member or a family
member of the officer from the person at issue within the relevant 12-month
period if the aggregate value of the gift or gifts is more than $250;

» acknowledgment by the commissioners court member that the disclosure applies
to each relevant family member of the officer and it covers the relevant 12-month
period; and

» the signature of the commissioners court member acknowledging that the
statement is made under oath under penalty of perjury.”®’

A knowing violation of the requirement to file the conflicts disclosure statement is a class
C misdemeanor.”®® However, a defense is available if, within seven days of being
notified of a violation, the commissioners court member files the required conflicts
disclosure statement.?*

But, wait, you say. You’re not a member of the commissioners court. Why is any
of this even slightly relevant to you? Aside from any recordkeeping implications, the
answer is that some leeway is given to the commissioners court to allow other county
officers and employees to share in the fun. The statute authorizes the commissioners
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court to extend the conflicts disclosure statement requirements to any employee of the
county who has the authority to approve contracts on behalf of the county.?*® Under this
authority, the commissioners court may reprimand, suspend, or terminate the
employment of an employee who fails to comply with the requirement if required to do
so by the commissioners court.*** That a commissioners court could take such
disciplinary action against an employee of a department under direct control of the court
seems logical enough. However, this provision creates some conflict with the historic
rules that elected county officers control the employment decisions over their staff and
the commissioners court may not attempt to influence the appointment of any person to a
position of employment authorized by the court.*** Likewise, some positions — such as
the county auditor — are expressly removed from the control of the commissioners
court.”*® This tension is underscored by decisions that have interpreted these provisions
as prohibiting the commissioners court from terminating an elected official’s employee or
otherwise dictating the terms of employment for employees within the official’s office,*
although the new provision could be argued to represent the express authority that the
commissioners court lacked in those cases. How that tension will be resolved remains to
be seen.

Another aspect of the disclosure law should be considered in conducting county
business. Vendors who may have the relevant relationship with a commissioners court
member are required to file a conflict of interest questionnaire with the county records
administrator within a timeframe similar to that applicable to a commissioner court
member.?® Common sense counsels that requiring vendors to reveal their business
relationships may chill their desire to do business with the county and thereby reduce the
available pool of contractors from whom the county can obtain its necessary goods and
services. Whether that proves to be true also remains to be seen. Either way, the
disclosure requirements of chapter 176 do not replace those imposed by chapter 171.%4°

VIl. Talk Isn’t Always Cheap: Ethics Advisory Op. 484

In August of last year, the Texas Ethics Commission dropped a little bomb on
Texas elected officials which may cause substantial fallout. Specifically, on August 6,
the Ethics Commission issued Ethics Advisory Opinion No. 484. The question addressed
was:

May an elected officeholder accept transportation, meals, and lodging from
a corporation or labor organization in return for addressing an audience or
participating in a seminar when the reason they are asked to participate is
their public position or duties and the service is more than perfunctory?*’

The opinion initially noted that such payments potentially were “honoraria” within the

reach of section 36.07 of the Penal Code.?*® However, the opinion further observed that
such “honoraria” would be exempted from the Penal Code provision as long as the event
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In question was a conference or similar event in which the services provided by the
officeholder were more than perfunctory.?”® The opinion then analyzed whether such
expenditures on behalf of an officeholder might run afoul of the lobby law restrictions in
the Government Code, but again concluded that they would be exempt if the
officeholder’s services at the event were more than perfunctory and the lobbyist
providing the payment was present at the event.”° Then came the disturbing part of the
missive.

After reviewing the Penal Code and Government Code implications of the
question, the Ethics Commission turned to whether the facts presented a potential
violation of the campaign finance laws within the Election Code. Under the Election
Code, a “contribution” is a direct or indirect transfer of money, goods, services, or any
other thing of value and includes an agreement to make such a transfer.”* A “political
contribution” includes a campaign contribution or an officeholder contribution.”” In
turn, an “officeholder contribution” is a contribution to an officeholder that is offered or
given with the intent that it be used to defray expenses that are incurred by the
officeholder in performing a duty or engaging in an activity in connection with the office
and are not reimbursable with public money.”* At the same time, the commission noted,
the Election Code prohibits a corporation or labor organization from making a political
contribution to a candidate or officeholder, as well as a candidate or officeholder from
knowingly accepting a contribution he or she knows to be prohibited.®* Significantly,
the corporations covered by the Election Code include both standard profit-oriented
corporations and nonprofit corporations.®> With all this in mind, the commission
concluded:

Anytime an officeholder benefits from money spent by a corporation or
labor organization, a fact question arises as to whether the corporation has
given a thing of value to the officeholder for purposes of one of the laws
under the Ethics Commission’s jurisdiction. Pursuant to Title 15 of the
Election Code, an elected officeholder may not accept transportation,
meals, and lodging from a corporation or labor organization in return for
addressing an audience or participating in a seminar if the officeholder’s
services are in connection with his or her duties or activities as an
officeholder. This advisory opinion is intended to provide guidance for
future activity and not intended to criminalize past activity.?*

The “criminalize” aspect of the opinion shouldn’t be casually overlooked. If, as the
opinion suggests, accepting reimbursement from a nonprofit corporation for speaking at
its event violates the Election Code, that violation is a third-degree felony as to both the
officeholder and the corporation.”®” Seeing as how a number of seminars and
conferences at which elected officeholders speak are put on by associations that are
organized as nonprofit corporations, and how the Ethics Commission sees an

<

officeholder’s speaking services at those events as fairly uniformly standing “in
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connection with his or her duties or activities as an officeholder”, the potential criminal
implications are ominous. So, the question becomes whether there is any way to lawfully
speak at a wide range of civic and professional functions without paying for the
opportunity out of the officeholder’s own pocket in order to avoid a felony rap.

Most significantly, the answer seems to lie in the county’s interest in the
officeholder’s participation at the event. Specifically, in Ethics Advisory Op. No. 368
(1997), the Ethics Commission was asked “[w]hether a judge may accept an offer from
the sponsor of a legal seminar to allow the judge to attend the seminar at no cost.” The
Commission assumed that a legal seminar is related to the judge’s performance of his or
her legal duties. But the judge requesting the opinion informed the Commission that, if
he had paid a fee to attend the seminar in question, the fee would have been reimbursable
with county funds. Since it was offered at no cost to the judge, however, county
reimbursement never occurred. Under those circumstances, the Commission found that,
because the seminar “would be reimbursable with public funds,” it was not an
officeholder contribution to the judge.

Advisory Op. 368 has not been overruled, modified or superseded.

The significance of the reasoning in Op. No. 368 is its conclusion that provision of
a benefit to an officeholder is removed from the realm of being an “officeholder
contribution” not only where the expenditure is actually charged and reimbursed from
public funds, but where it would properly be reimbursable with public funds. In the
opinion, it was expressly represented that no fee actually was to be charged. Regardless,
because the non-assessed fee could have been reimbursed from public funds if it had, in
fact, been assessed, the benefit was not an officeholder contribution in the eyes of the
Ethics Commission.

At the same time, there is no language in Elec. Code § 251.001(4) or Op. 368 that
would limit that rationale to simple attendance at a seminar. If it is accepted for the sake
of argument that speaking to a group’s members is a duty or activity in connection with
the office, reimbursement of expenses for that speaking engagement still would not seem
to be an “officeholder contribution” if those expenses could have properly been
reimbursed from public funds, even if that didn’t actually happen.

VIII. Conclusion (Finally?!)

A paper can’t even scratch the surface of the particular ways a county official can
wind up on hot water. But understanding the general problem areas, and the
consequences when those problems arise, can help point you in the right direction toward
staying out of court and the unemployment line. In the end, a bit of practical advice may
be useful, too. No one rightly expects every county official to know every nook and
cranny of the laws that may pave the road out of elected office. But your district or
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county attorney is likely to be more familiar with them than many folks. When in doubt,
ask them for an opinion about your duties and issues that arise in connection with
performing them. They’re required to give it to you.?*® Just be sure you do it before they
come knocking on your door to ask you about the matter. Everyone will be happier that
way.
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